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tended that the statute violated that part of the New Hampshire Consti- 
tition, Bill of Rights, art. 15, which provides that "no subject shall . . . 
be compelled to accuse or furnish evidence against himself." Held, that 
the statute was constitutional. 

The principal case, though the first in its jurisdiction, seems to represent 
the general rule. Ex parte Diller (1914) 142 Pac. (Cal.) 797; People v. 
Rosenheimer (1913) 209 N. Y. 115; Ex parte Kneedler (1912) 243 Mo. 
632. The fundamental basis for the decision in the principal case does not 
involve the question, whether such information as the defendant was 
required to give, constituted evidence, thus bringing him within the exemp- 
tion expressed by the state constitution, but the broader proposition of 
waiver. When one accepts the statutory privilege of operating a motor 
vehicle he subjects himself to the condition attached. Ex parte Kneedler, 
supra. A state might prohibit the operation of motor vehicles altogether 
on public highways. People v. Diller, supra; People v. Rosenheimer, 
supra. A fortiori the state may regulate their operation. An analogy is 
presented where an accused in a criminal action takes the witness stand. 
He thereby waives his privilege of not giving incriminating evidence 
against himself on cross-examination. State v. Danforth (1905) 73 N. H. 
215. Many cases bear out the principle of waiver. State v. Henwood 
(1900) 123 Mich. 317; State v. Davis (1910) 69 S. E. (W. Va.) 639. 
It is submitted, therefore, that the decision in the principal case is correct 
on the theory of waiver of the constitutional privilege. 

L. W. B. 



Evidence — Substantive Law — Admissibility of Oral Warranties 
Varying a Written Contract. — Rittenhouse-Winterson Automobile 
Co. v. Kissner (1916) 98 Atl. (Md.) 361. — The defendant, vendor of an 
automobile truck, wrote the contract of sale upon a blank form of the 
manufacturer with whom the plaintiff vendee supposed he was dealing. 
Not until the second payment was made did vendee discover that the 
defendant was the true party in interest. Held, that the defendant's oral 
warranties accompanying the written contract of sale as to the quality 
and condition of the truck were admissible despite the defendant's objec- 
tion that they tended to vary the terms of a written contract. 

Evidence of an oral warranty relating to an article which is the subject 
matter of a written contract of sale is generally inadmissible. Osgood v. 
Davies (1841) 18 Me. 146; Hahn v. Doolittle (1864) 18 Wis. 196. But 
extrinsic evidence may be admitted to prove the written contract is not 
the real agreement. Gottfried v. Bray (1907) 208 Mo. 652; Ginther v. 
Townsend (1910) 78 Atl. (Md.) 908; Colonial Park Estates v. Massart 
(1910) 112 Md. 648. There is no doubt that, upon learning that the 
defendant was the true vendor, the plaintiffs could have avoided the con- 
tract and recovered the payment already made. Cox v. Prentice (1815) 
3 M. & S. 344; Lippincott v. Whitman (1877) 83 Pa. St. 244; Ballard v. 
Lyons (1911) 114 Minn. 264; Selby v. Watson (1908) 137 la. 97. Or 
they might well be entitled to set up the true agreement with the defend- 
ant, consisting of both the written and oral stipulations, were it not for 
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the fact that the subsequent payments on account would seem to ratify the 
contract as it existed in its written form. Bell v. Keepers ( 1888) 39 Kan. 
105; Dennis v. Jones (1888) 44 N. J. Eq. 513; Blackman v. Wright (1897) 
169 U. S. 243. 

R. L. S. 



Guardian and Ward — Trust Company as Guardian of the Person. — 
Murphree v. Hanson (1916) 72 So. (Ala.) 437. — Letters of guardian- 
ship had been issued to a trust company whose charter provided that it 
might act as guardian. The respondent as its agent had taken personal 
charge of the infant. Suit was then brought by the nearest relative of 
the child to be appointed its guardian. Held, that the letters to the cor- 
poration were void so far as they purported to give authority and control 
over the person. 

At common law a corporation could not act as guardian, administrator, 
or even as trustee ; but it may do so by legislative authority. Equitable 
Trust Company v. Garis (1899) 190 Pa. St. 544; Johnson v. Johnson 
(1889) 88 Ky. 275. Charter grants of privileges to corporations should 
be construed strictly. Chenango Bridge Company v. Binghampton Bridge 
Company (1865) 3 Wall (U. S.) 51. However, where a power is 
expressly and unambiguously stated, the courts should give effect to 
it. Louisville &■ Nashville Ry. v. Gaines (1880) 3 Fed. 266. To claim 
in the principal case, in which the corporation is given power to "act as 
executor, administrator, guardian, and receiver," that guardianship of 
the estate only and not of the person is meant, seems to place a strained 
construction upon the statute. It is the duty of the courts to construe 
laws, not to create or amend them under the guise of construction. Ex 
parte Pittman (1909) 31 Nev. 43. The objections to entrusting the person 
of a minor to the custody of a corporation are not necessarily vital and 
may prove altogether imaginary. Minnesota Loan & Trust Company v. 
Beebe (1889) 40 Minn. 7. 

F. L. McC. 

Municipal Corporations — Nuisance — Power to Abate — Fowls Run- 
ning at Large. — Merrill v. City of Van Buren (1916) 188 S. W. (Ark.) 
537. — A statute gave cities and towns power to prevent injury and annoy- 
ance within the limits of the corporation from anything offensive, etc., 
and power to cause any nuisance to be abated. An ordinance was passed 
declaring the running at large of fowls within, the corporation limits 
unlawful and a nuisance, and making their owner guilty of a misdemeanor. 
Held, that the ordinance was valid. McCulloch, C. J., dissenting. 

Such general authority as that conferred by the above statute does not 
empower a municipal corporation to declare a nuisance per se anything 
not such at common law. State v. Indianapolis Union Ry. Co. (1903) 
160 Ind. 45. But public nuisances are not confined to nuisances per se, 
i. e., to wrongs in derogation of public morals and decency, whose loca- 
tion and results are immaterial. They also comprise a class of things 
which by virtue of their location or the extensiveness of their results 



